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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10  CFR  Part  461 

(Docket  No.  ERA-R-79-121 

Financial  Assistance  Programs  for 
State  Utility  Regulatory  Commissions 
and  Eligible  Nonregulated  Electric 
Utilities 

agency:  Economic  Regulatory 
Administration.  Department  of  Energy. 
ACTION:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  issues  a  rule  for 
the  establishment  and  administration  of 
two  programs  to  provide  financial 
assistance  to  State  utility  regulatory 
commissions  and  nonregulated  electric 
utilities.  The  first  program,  the  PURPA 
Orant  Program,  provides  financial 
assistance  through  grants  for  carrying 
out  duties  and  responsibilities  under 
Titles  1  and  III,  and  section  210.  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA).  The  second  program,  the 
Innovative  Rates  Program,  provides 
financial  assistance  through  cooperative 
agreements  for  electric  utility  regulatory 
rate  reform  initiatives  relating  to 
innovative  rate  structures  under  'I'ille  II 
of  the  Energy  Conservation  and 
Produf:tion  Act  (ECPA).  as  amended  by 
PURPA. 

To  establish  these  financial  assistance 
programs.  DOE  is  amending  Chapter  II 
of  Title  10  of  the  Code  of  Federal 
R(:gulations.  to  establish  a  Part  4G1. 
entitled  “Financial  Assistance  Programs 
for  State  Utility  Regulatory 
faimmissions  and  Eligible  Nonregulated 
Electric  Utilities."  Part  401  contains 
idigibility  and  application  requirements 
for  financial  assistance,  the  manner  in 
which  applicants  are  selected  for 
awards  of  financial  assistance,  and  the 
m, inner  in  which  financial  assistance  is 
administered. 

DATES:  Effective:  |uly  9.  1979. 

.Applications  under  the  PURPA  (’.rant 
Program  and  proposals  under  the 
Innovative  Rates  Program  must  be 
received  by  DOE  by  5:30  p.m..  e.d.t..  on 
the  August  15  preceding  the  fiscal  year 
for  which  financial  assistance  is  sought, 
unless  DOE  establishes  a  different 
deadline  by  a  notice  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

.\.incy  F..  Tate,  Office  of  Utility  Systems. 

Economic  Regulatory  .Administration. 

Department  of  Energy.  2000  M  Street.  \.V\ .. 


Room  4312.  W  ashington.  D.C.  20461.  (202) 

254 -826a 

loshoa  Smith.  Office  of  the  Assistant  General 
Counsel  for  Conservation  and  Solar 
.Applications.  Department  of  Energy.  20 
Massachusetts  Avenue.  N.W..  Room  3228. 
Washington.  D.C.  20585,  (202)  376-9469 
William  L.  W'ebb.  Office  of  Public 
information.  Economic  Regulatory 
Administration,  Department  of  Energy. 

2000  M  Street.  N  W..  Room  B-110. 
Washington.  D.C.  20461.  (202)  634-2170. 

SUPPLEMENTARY  INFORMATION: 

1.  Background. 

[1  Discussion  of  Comments  and  DOE 
Response: 

.A.  The  PURPA  Grant  Program. 

B.  The  Innovative  Rates  Program. 

III.  1  he  Final  Regulations: 

A.  The  PURPA  Grant  Program. 

B.  The  Innovativ'e  Rates  Program. 

C.  General. 

IV.  Oth{!r  Matters. 

I.  Background 

On  March  21,  1979,  the  Department  of 
Flnergy  (DOE!)  issued  proposed 
regulations  for  two  programs  prov  iding 
financial  assistance  to  State  utility 
regulatory  commissions  and 
nonregulated  electric  utilities  (44  E'R 
18858.  March  29, 1979).  These  two 
programs  are  the  PURPA  Grant  Program 
and  the  Innovative  Rates  Program. 

These  programs  are  pursuant  to  sections 
207  and  204  (42  U.S.C.  8807  and  8804)  of 
the  Energy  Conservation  and  Production 
Act  (ECPA).  Pub.  L.  94-385,  90  Stat.  1125 
et  seq.  (42  U.S.C.  8801  et  scq.].  as  added 
to  and  amended  by  sections  141  and  142 
of  the  Public  Utility  Regulatory  Policies 
Act  of  1978  (PURPA),  Pub.  L.  95-617,  92 
Slat.  3117  et  seq.  Public  hearings  on  the 
proposed  regulation  were  held  in 
Washington.  D.C.  and  Denver,  Colorado. 
DOE!  received  and  considered  27  written 
and  10  oral  comments  on  the  proposed 
regulations.  A  number  of  commenters 
made  suggestions  which  have  resulted 
in  some  changes  in  the  regulations 
issued  today. 

II.  Discussion  of  Comments  and  DOE 
Response 

Th(!  following  is  a  discussion  of 
i.omments  received  and  DOE’s  response 
to  these  comments.  The  discussion  is 
organized  according  to  the  sections  of 
the  regulations. 

A.  The  PURPA  Grant  Program 

1.  EHyihility  Requirements — §  461.12. 
DOE!  received  some  comments 
requesting  clarification  of  the 
requirements  for  eligibility  for  Federal 
fianancial  assistance  under  the  PURPA 
Grant  Program.  DOE  may,  in  accordance 
with  section  207  of  ECPA,  award  grants 
only  to  State  utility  regulatory 
commissions  and  covered  nonregulated 


electric  utilities.  Grants  may  not  be 
awarded  to  covered  regulated  electric 
utilities.  Under  the  definition  of  “state 
utility  regulatory  commission"  contained 
in  PURPA  and  these  regulations,  there 
may  be  more  than  one  such  f 

"commission”  within  a  single  state 
which  is  eligible  for  a  PURPA  grant. 
Moreover,  the  regulations  do  not 
prohibit  joint  applications  submitted  by 
several  covered  nonregulated  electric 
utilities.  Covered  nonregulated  gas 
utilities  and  Federal  agencies  are 
ineligible  to  receive  PURPA  grants,  but 
commissions  or  covered  nonregulated 
electric  utilities  which  have  ratemaking 
authority  over  a  covered  gas  utility  are 
eligible. 

2.  Duties  and  Responsibilities  Eligible 
for  Funding — §  461.13.  Proposed 
§  481.13(b)(6)  provided  that  one  of  the 
PURPA  duties  and  responsibilities  for 
which  financial  assistance  under  this 
subpart  could  be  awarded  would  be 
“the  gathering  and  filing  by  electric 
utilities  of  information  determined  by 
ET!RC  to  be  necessary  to  determine  costs 
associated  with  providing  electric 
service."  under  section  133  of  PURPA. 
One  commenter  requested  clarification 
on  the  matter  of  eligibility  for  funding 
for  activities  relating  to  this 
responsibility.  As  discussed  above, 
section  207  of  ECPA  limits  PURPA  grant 
recipients  to  State  utility  regulatory 
commissions  and  covered  nonregulated 
electric  utilities.  Because  regulated 
electric  utilities  are  not  eligible  for  grant 
awards  under  this  subpart  they  may  not 
receive  funds  under  this  program  to 
comply  with  the  requirements  of  PURPA 
section  133. 

Some  commenters  requested  DOE  to 
prov  ide  additional  detail  regarding  the 
activities  considered  appropriate  for 
funding  with  respect  to  the  provision  of 
information  to  intervenors  and  the 
implementation  of  rules  to  encourage 
cogcmeration  and  small  power 
production.  DOE  does  not  wish  to 
circumscribe  by  detailed  regulation  the 
spt!cific  activities  eligible  for  funding, 
but  expects  that  applicants  will  be  able 
to  propose  activ’itios  which  are,  in  fact, 
related  to  currying  out  the  duties  and 
responsibilities  of  PURPA  sections  121 
ami  210.  respectively. 

One  comment  suggested  that 
proposed  §  481.13(b)(3),  relating  to  the 
consideration  of  other  concepts  than  the 
standards,  be  expanded  to  include 
concepts  raised  by  the  State  utility 
regulatory  commission  itself,  rather  than 
be  limited  to  other  concepts  raised  by 
the  Secretary,  and  affected  electric 
utility  or  an  electric  consumer  of  an 
affected  electric  utility.  DOE  believes 
that  the  adoption  of  this  suggestion 


Federal  Register  /  Vol.  44,  No.  132  /  Monday,  July  9,  1979  /  Rules  and  Regulations 


40263 


would  broaden  unnecessarily  the  scope 
of  duties  and  responsibilities  to  be 
funded  under  this  program.  In  any  event, 
DOE  would  not  expect  an  applicant  to 
apply  for  funds  specifically  for  this 
purpose  since  these  considerations 
cannot  be  anticipated  at  the  time  of  a 
grant  application. 

3.  Allowable  Expenditures — §  461. 14. 
The  proposed  rule  placed  a  49  percent 
ceiling  on  the  combined  expenses  of 
personnel  salaries  and  related  costs, 
including  personnel  training.  Nearly  half 
of  the  commenters  responding  to  the 
proposed  rule  urged  that  this  ceiling  be 
raised  or  eliminated.  Despite  the 
concerns  of  respondents,  DOE  continues 
to  believe  that  a  limitation  on  personnel 
expenditures  is  necessary  to  comply 
with  the  express  Congressional  intent 
that  the  PURPA  financial  assistance 
“not  be  used  primarily  for  personnel 
salaries  and  related  costs"  (House 
Report  No.  75-1750,  p.  88). 

Consequently,  DOE  has  decided  to 
retain  the  ceiling  on  those  expenditures 
at  49  percent  of  the  grant  award. 

A  number  of  commenters  urged  that,  if 
DOE  retained  a  ceiling  on  personnel 
expenditures,  then  training  costs  and 
consultant  fees  should  not  be  included 
in  personnel  salaries  and  related  costs. 

In  response  to  these  comments,  the 
definition  of  personnel  and  related  costs 
has  been  limited  to  salaries,  wages,  and 
fringe  benefits  of  permanent  personnel 
only.  Temporary  employees  and 
consultants  are  excluded  from  the  49 
percent  ceiling.  In  addition,  the  49 
percent  does  not  include  training 
expenses  associated  with  tuition  and 
registration  fees  for  technical  or 
professional  seminars  or  conferences,  or 
costs  associated  with  sponsoring  or 
attending  in-house  training  courses. 

DOE  believes  that  this  limitation  on 
personnel  expenditures  allows  grantees 
flexibility  in  carrying  out  PURPA  duties 
and  responsibilities  while  still 
complying  with  Congressional  intent. 

Proposed  §  461.14  disallowed  the  use 
of  grant  funds  for  the  acquisition  of  data 
processing  equipment,  but  allowed  the 
costs  of  data  processing  services  utilized 
in  performing  grant  activities.  Several 
commenters  objected  to  this  limitation, 
pointing  out  the  incongruity  of  not 
allowing  grantees  to  acquire  data 
processing  equipment  and,  thus,  data 
handling  capabilities,  while  allowing 
them  to  pay  for  data  processing 
services.  DOE  considers  this  to  be  a 
valid  criticism  of  the  proposed 
provision.  The  regulations,  as  adopted, 
therefore,  allow  the  use  of  grant  funds 
for  the  lease  of  data  processing 
hardware  and  for  the  lease  or  purchase 


of  data  processing  software,  including 
data  management  packages. 

In  addition,  DOE  is  not  including  as 
an  allowable  expenditure  the  purchase 
or  lease  of  non-office  equipment. 

Despite  a  suggestion  that  the  purchase 
cost  of  equipment  for  metering  and 
billing  be  considered  an  allowable 
expenditure,  DOE  believes  that  PURPA 
financial  assistance  is  intended  for 
activities  to  carry  out  the  duties  and 
responsibilities  under  PURPA,  and  the 
use  of  Federal  funds  for  purchasing 
equipment  to  be  used  (or  usable)  for 
providing  utility  service  to  customers 
would  not  directly  serve  that  purpose. 

The  proposed  rule  did  not  provide  that 
a  commission  or  eligible  nonregulated 
electric  utility  would  be  allowed  to 
receive,  as  part  of  a  grant  award, 
reimbursement  for  PURPA-related  work 
performed  prior  to  the  grant  award.  A 
few  commenters  suggested  that  such 
reimbursement  be  an  allowable 
expense.  DOE  has  determined  that 
grants  under  section  207  of  ECPA  are  for 
the  purpose  of  carrying  out  duties  and 
responsibilities  under  Titles  I  and  III, 
and  section  210  of  PURPA,  and  not  for 
the  purpose  of  reimbursement  for 
PURPA-related  work  already  carried 
out.  In  addition,  reimbursement  may  be 
contrary  to  the  statutory  provision 
against  substitution  of  funds  made 
available  from  other  governmental 
sources. 

Two  commenters  urged  DOE  to 
require  State  utility  regulatory 
commissions  to  make  subgrants  to  other 
entities,  such  as  publicly-owned  (not 
investor  owned)  electric  utilities,  over 
which  they  exercise  ratemaking 
authority,  in  order  to  provide  assistance 
to  such  entities  in  carrying  out  PURPA 
duties  and  responsibilities.  DOE  notes 
that  nothing  in  the  law  or  regulations 
would  prevent  such  an  arrangement, 
although  it  should  be  included  as  part  of 
the  commission’s  description  of 
activities  in  its  grant  application. 
However,  DOE  is  not  requiring 
commissions  to  make  subgrants  to  any 
entity.  Additionally,  one  commenter 
suggested  that  DOE  allow  applicants  the 
option  of  hiring  consumer  groups  as 
consultants.  Again,  this  practice  is  not 
prohibited  by  the  regulations. 

DOE  received  a  suggestion  that 
applicants  be  required  to  certify  that 
grant  funds  will  not  be  used  to  duplicate 
existing  regulatory  rate  design 
investigations.  DOE  has  decided  not  to 
require  such  a  certification,  since  certain 
applicants  may  have  to  replicate  or 
verify  previously  performed  analyses  in 
order  to  carry  out  the  duties  and 
responsibilities  of  PURPA.  However, 


DOE  does  not  intend  to  fund 
unnecessarily  duplicative  work. 

4.  Apportionment  of  Funds — §  461.16. 
Proposed  §  461.16(c)  established  a 
formula  using  the  number  of  customers 
served  by  covered  electric  utilities  as 
the  basis  for  allocating  funds  within  a 
State  between  State  utility  regulatory 
commissions  and  covered  nonregulated 
electric  utilities  os  a  group.  It  further 
provided  that  the  covered  nonregulated 
electric  utilities  in  the  State  were 
entitled,  as  a  group,  to  at  least  25 
percent  of  those  funds. 

DOE  received  a  substantial  number  of 
comments  on  these  allocation 
provisions.  Several  comments  were 
basically  supportive  of  the  basis  for  the 
proposed  formula,  although  some  of 
these  would  have  preferred  that  the 
commissions  be  entitled  to  a  larger 
percentage  of  total  grant  funds  available 
to  a  State.  Others  suggested  that  the 
formula  be  based,  not  on  number  of 
customers,  but  on  either  kWh  sales 
figures  or  the  number  of  covered 
utilities.  The  remaining  comments  were 
critical  of  the  proposed  allocation 
formula.  The  concerns  expressed  were: 
(1)  The  formula  did  not  take  into 
consideration  the  burden  PURPA  places 
on  State  utility  regulatory  commissions 
and  covered  nonregulated  electric 
utilities  alike;  (2)  the  covered 
nonregulated  electric  utilities  have  an 
additional  responsibility  to  respond  to 
PURPA  section  133,  which  the  allocation 
formula  did  not  take  into  consideration; 
and  (3)  in  meeting  the  duties  and 
responsibilities  of  PURPA  there  may 
well  be  an  inverse  relationship  between 
the  amount  of  financial  assistance 
required  and  the  number  of  customers 
served.  Moreover,  some  commenters 
urged  DOE  to  entitle  all  applicants  in  a 
State  to  an  equal  share  of  the  available 
grant  funds. 

DOE  is  persuaded  by  the  comments 
that  the  proposed  allocation  provisions 
should  be  revised.  After  careful 
consideration  of  the  concerns  and 
suggestions  expressed  in  the  comments. 
DOE  has  decided  to  base  the  allocation 
of  funds  available  within  a  State  upon 
the  number  of  covered  electric  utilities 
under  the  ratemaking  authority  of  an 
applicant,  rather  than  upon  the  number 
of  customers  served.  This  change  is 
based  on  DOE’s  belief  that  the  number 
of  covered  electric  utilities  under  the 
ratemaking  authority  of  an  applicant 
more  accurately  reflects  the  PURPA 
workload  of  each  applicant  than  the 
number  of  customers  served  by  the 
covered  utilities.  Each  applicant  must 
perform  the  PURPA  duties  and 
responsibilities  for  each  covered  electric 
utility  for  which  it  has  ratemaking 
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authority,  regardless  of  the  number  of 
customers  those  utilities  serve. 

Total  grant  funds  within  a  State  shall, 
therefore,  be  allocated  between  State 
utility  regulatory  commissions  and 
covered  nonregulated  electric  utilities, 
as  a  group,  according  to  the  ratio  of  ihe 
number  of  covered  electric  utilities 
under  the  ratemaking  authority  of 
applicants  from  each  of  these  two 
entities  to  the  total  number  of  covered 
electric  utilities  in  the  State,  except  that 
an  applying  State  utility  regulatory 
commission  shall  be  allocated  a 
minimum  of  50  percent  of  the  amount  of 
funds  available  to  a  State.  This 
allocation  formula  also  allows  the 
covered  nonregulated  electric  utilities, 
as  a  group,  the  possibility  of  receiving 
up  to  50  percent  of  the  available  grant 
funds  in  some  States. 

It  was  brought  to  DOE's  attention 
through  public  comments  that 
anomalous  situations  exist  which  need 
to  be  addressed.  In  Texas,  for  example, 
there  are  two  utility  regulatory 
commissions,  with  one  having 
ratemaking  authority  over  electric 
service  and  the  other  over  natural  gas 
serv  ice.  In  such  a  case,  DOE  has 
determined  that,  if  both  commissions 
apply  for  financial  assistance,  the 
commission  regulating  natural  gas  may 
receive  no  more  than  20  percent  of  the 
total  amount  of  grant  funds  allocated  to 
the  State  regulatory  authority.  This 
percentage  reflects  the  number  and. 
more  importantly,  the  complexity  of  the 
PlIRPA  standards  each  commission 
must  address  per  covered  electric  or  gas 
utility.  In  the  case  where  a  city  council 
or  other  State  political  subdivision 
exercises  ratemaking  authority  over  a 
covered  regulated  electric  utility  or 
portion  thereof,  the  regulation  now 
specifies  that  such  an  entity,  for  the 
purposes  of  allocation  of  funds,  shall  be 
deemed  to  be  a  covered  nonregulated 
electric  utility. 

5.  Selection — §  461.17.  The  proposed 
rule  sets  forth  three  criteria  by  which  all 
applications  will  be  evaluated  for 
funding:  Program  Plan.  Administrative 
Management,  and  Financial 
Management.  An  applicant  receiving  a 
score  of  26  points  or  more  which  meets 
all  other  requirements  will  receive  a 
grant  award  in  an  amount  determined 
by  DOE.  based  upon  evaluation  of  the 
application,  use  of  the  apportionment 
and  allocation  formulas,  and  the  amount 
of  available  financial  assistance. 

Several  commenters  urged  DOE  to 
add  a  fourth  evaluation  criterion 
measuring  the  financial  and  institutional 
needs  of  an  applicant.  DOE  has 
seriously  considered  the  arguments 
presented  for  adding  such  a  criterion. 


but  has  decided  not  to  do  so.  This  is 
because  all  applicants  need  financial 
assistance,  since  all  must  carry  out  the 
PURPA  duties  and  responsibilities.  The 
inclusion  of  an  evaluation  criterion 
relating  to  need  would  require  DOE  to 
set  priorities  for  carrying  out  the  various 
PURPA  requirements,  and  this  would  be 
too  subjective  and  complex  to 
accomplish  in  a  meaningful  manner.  The 
regulations  governing  grant  applications, 
specifically  §§  461.15(b)(1),  (2),  and  (3), 
allow  applicants  the  opportunity  to 
discuss  their  institutional  needs  in  terms 
of  the  manner  in  which  they  propose  to 
utilize  the  PURPA  financial  assistance. 

A  few  commenters  suggested  that 
DOE  give  preference  to  those  applicants 
planning  to  utilize  the  services  of  the 
National  Regulatory  Research  Institute 
(NRRI)  as  a  consultant,  rather  than  other 
consulting  firms.  DOE  has  determined 
that  preference  in  any  way  regarding  the 
use  of  a  particular  contractor  or 
consultant  would  be  inappropriate  in 
this  program. 

One  commenter  suggested  that:  (1) 

§  461.17(b)(2)(iii),  the  evaluation 
criterion  pertaining  to  the  qualifications 
of  the  applicant's  staff,  favored  entities 
with  developed  expertise,  and  (2) 

§  461.17(b)(2)(v),  the  evaluation  criterion 
pertaining  to  prudent  use  of  consultants, 
implied  that  the  hiring  of  consultants  is 
required  under  the  program.  In  response 
to  the  first  observation,  DOE  has 
worded  this  evaluation  criterion  to 
include  proposed  staff.  DOE  has  also 
modified  slightly  the  proposed  wording 
of  §  461.17(b)(2)(v)  to  remove  any 
implication  that  the  use  of  consultants 
by  grantees  is  encouraged  or  required. 

One  commenter  urged  DOE  to 
eliminate  the  26  point  minimum  for  an 
acceptable  evaluation  score.  DOE  has 
decided  not  to  do  so.  since  a  minimum 
quality  threshold  is  necessary  for  DOE 
to  ensure  that  Federal  funds  will  be 
expended  in  a  prudent  and  effective  ’ 
manner.  A  suggestion  was  made  that  the 
regulations  include  provisions  for 
applicants  to  resubmit  grant 
applications  initially  denied  funding  by 
DOE.  A  resubmission  would  not  be 
possible  given  the  limited  amount  of 
time  in  which  the  applications  must  be 
evaluated  and  grants  awarded. 

6.  Other  Comments.  DOE  received 
some  requests  for  clarification  on  the 
assurance  required  in  §  461.15  that  grant 
funds  be  used  by  an  applicant  in 
addition  to.  and  not  in  subsitution  for. 
funds  made  available  to  the  applicant 
from  other  governmental  sources.  As 
stated  in  the  preamble  to  the  proposed 
rule,  the  assurance  that  grants  funds  be 
used  in  addition  to.  and  not  in 
subsitution  for.  funds  received  from 


other  governmental  sources — including 
among  other  things,  the  commission’s 
general  funding — is  pursuant  to  the 
specific  requirements  of  PURPA. 

Concern  was  voiced  by  virtually  all 
commenters  that  financial  assistance 
under  this  program  would  not  be 
available  to  help  applicants  meet  the 
duties  and  responsibilities  of  PURPA  in 
a  timely  manner.  DOE  recognizes  this  as 
a  legitimate  concern,  but  believes  that 
the  grants  awarded  to  applicants  will, 
nevertheless,  belter  enable  them  to 
carry  out  effectively  their  PURPA  duties 
and  responsibilities. 

B.  The  Innovative  Rates  Program 

1.  Eligibility  Requirements — §  461.31. 
Several  comments  were  received  urging 
that  eligibility  to  receive  funding  under 
the  Innovative  Rates  Program  not  be 
restricted  to  large  nonregulated  utilities. 
DOE  does  intend  to  make  all 
nonregulated  electric  utilities  eligible  for 
funding  under  this  program.  The 
regulations,  accordingly,  provide  that 
nonregulated  electric  utilities  are 
eligible  for  funding,  regardless  of  size. 

One  commenter  suggested  that  a  joint 
proposal  submitted  by  several 
nonregulated  electric  utilities  and/or  an 
association  of  nonregulated  electric 
utilities  be  considered  eligible  for 
financial  assistance  under  the 
Innovative  Rates  Progam.  The 
regulations  do  not  preclude  this 
approach.  Eligible  applicants  may  be 
considered  for  funding  for  a  joint  effort 
if  they  submit  a  proposal  in 
conformance  with  §  461.33. 

One  commenter  suggested  that  DOE 
make  regulated  electric  utilities  eligible 
for  funding  under  this  program.  DOE  has 
determined  that,  since  the  purpose  of 
this  program  is  to  plan  and  carry  out 
regulatory  rate  reform  initiatives 
relating  to  innovative  rate  structures, 
funding  should  be  limited  to  those 
initiatives  which  will  change,  or  are 
likely  to  change,  regulatory  ratemaking 
policies  or  practices.  Regulated  electric 
utilities  do  not  themselves  have 
ralemaking  authority  and  cannot  make 
rale  changes  without  obtaining  the 
approval  of  their  regulatory  authority. 
Accordingly.  DOE  has  concluded  that 
the  purposes  of  this  program  would  be 
most  effectively  serv-ed  by  limiting 
eligibility  to  State  utility  regulatory 
commissions,  nonregulated  electric 
utilities  and  Tennessee  Valley 
Authority. 

A  question  was  raised  as  to  whether  a 
two  year  time  limit  was  appropriate  for 
completion  of  the  tasks.  DOE  realizes 
that  some  rate  reform  tasks  may  take 
more  than  two  years  to  complete. 
However,  DOE  anticipates  that  most 
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tasks  can  be  substantially  completed 
within  two  years  and  has  decided  to 
retain  this  limit  as  proposed. 

Another  commenter  criticized  the 
proposed  15  percent  limitation  on  the 
amount  of  an  award  to  one  recipient, 
noting  that  such  a  limitation  may 
penalize  worthy  proposals  in  favor  of 
less  worthy  ones.  DOE  agrees  with  this 
view  and  the  rule,  as  adopted,  contains 
no  limitation  on  the  amount  a  recipient 
may  receive. 

2.  Tasks  EJif’ihle  for  Funding — 

§  461.32.  DOE  received  some  comments 
suggesting  that  the  task  for  Establishing 
Procedures  for  Intervenor  Compensation 
be  eliminated  from  the  program  since  it 
could  result  in  duplicating  other 
activities  under  PURPA.  DOE  has 
determined  that  since  intervenors’ 
activities,  assisted  by  compensation,  are 
likely  to  lead  to  innovative  rate 
structuring,  it  is  appropriate  to  keep  the 
task  as  part  of  the  program. 

Two  commenters  suggested  additional 
tasks  for  funding  relating  to  interruptible 
rates,  conservation  rates,  and  wheeling 
and  interconnection  charges.  DOE 
believes  that  §  461.32(j)  of  the  rule 
allows  sufficient  latitude  for  the 
proposal  of  alternative  tasks. 

With  respect  to  the  scope  of 
individual  eligible  tasks,  one  commenter 
suggested  that  data  collection  and 
analysis  be  made  an  integral  part  of  all 
tasks  performed.  DOF,  anticipates  some 
data  collection  and  analysis  activities  to 
be  carried  out  in  performing  the  tasks 
outlined  in  §  461.32.  However,  the 
Innovative  Rates  Program  is  intended  to 
provide  assistance  for  developing  and 
adopting  practical  regulatory  rate 
reforms  and  not  for  funding  theoretical, 
research-oriented  activities. 
Consequently,  DOE  has  not  revised  the 
proposed  rule  to  emphasize  research 
and  analysis  activities. 

A  suggestion  was  made  that  funding 
for  "Other  Tasks,"  as  described  in 
§  461.32(j).  not  be  limited  to  those  tasks 
that  "wilt  or  are  likely  to,  result  in  the 
adoption  by  the  proposer  of  a  reform  in 
its  ratemaking  policies."  The  commenter 
noted  that  a  project,  w'hich  may 
demonstrate  that  a  proposed  rate  reform 
is  not  desirable,  may  be  worthy  of 
funding  if  the  proposer  demonstrates 
that  it  w'ill  contribute  to  general  rate 
reform  and  is  consistent  with  the 
purposes  of  the  program.  DOE  has 
determined  that  the  proposed  rule  does 
not  preclude  this  type  of  task  from  being 
proposed  and,  possibly,  funded. 

3.  Evaluation  Criteria — §  461.34.  One 
commenter  noted  that  the  use  of  the 
criterion  under  §  461.34(a)(2),  which 
involves  the  need  to  demonstrate  that 
accomplishments  of  the  task  will  be 


applicable  and  usable  by  other  State 
utility  regulatory  commissions  and 
nonregulated  electric  utilities,  favors 
large  commissions  and  should  be 
deleted.  DOE  does  not  consider  this 
criterion  to  favor  large  commissions, 
and  notes  that  the  size  of  a  regulatory 
authority  or  size  of  the  jurisdiction  in 
which  a  rate  reform  is  to  be 
implemented  is  not  the  sole  or  principal 
indicator  of  "applicability,” 

4.  Selection  Process — §  461.35.  One 
commenter  noted  that,  to  prevent 
duplication  of  effort,  similar  tasks 
should  not  be  funded  in  adjacent 
jurisdictions.  DOE’does  not  regard  the 
fact  that  jurisdictions  are  adjacent  as 
indicative  that  duplicative  work  would 
be  performed.  DOE  intends  to  select 
proposed  tasks  in  accordance  with  the 
provisions  of  §§  461.34  and  461.35  of  the 
regulations,  regardless  of  their  locale. 

It  was  suggested  that  tasks  be 
evaluated  on  the  basis  of  their  potential 
for  contributing  to  such  results  as 
increasing  conservation,  supplying  more 
energy  to  more  people  at  lower  prices, 
stabilizing  revenue  flow  between 
consumers  and  the  utility  company,  and 
explaining  rates  to  the  general  public. 
DOE  agrees  that  the  objectives  noted 
above  are  important,  and  has  recognized 
this  importance  by  considering  these 
objectives  in  the  choice  of  the  tasks 
eligible  for  funding. 

DOE  received  other  suggestions 
regarding  the  selection  process:  (1)  That 
tasks  be  ranked  on  the  basis  of  rate 
reform  potential,  and  (2)  that  the  point 
system  be  replaced  with  a  general 
evaluation  of  what  is  proposed  to  be 
achieved  by  each  task.  DOE  has  chosen 
not  to  weigh  or  rank  individual  tasks  in 
the  Innovative  Rates  Program  because 
each  of  the  tasks  has  the  potential  to 
achieve  rate  reform.  In  addition, 
proposers  should  have  flexibility  in 
devising  rate  reforms  proposals  in  order 
to  maximize  the  effectiveness  of  the 
program.  To  ensure  aw'ards  of 
cooperative  agreements  likely  to  result 
in  significant  accomplishments.  DOE 
has  established  evaluation  criteria,  with 
a  point  system,  designed  to  allow 
selection  of  individual  proposed  tasks 
on  the  basis  of  merit  and  quality.  DOE 
has  determined  that  the  point  system 
clearly  sets  forth  for  the  proposer  those 
aspects  of  a  task  on  which  DOE  will 
focus  its  evaluation. 

5.  Allowable  Expenditures — §  461.36. 
Two  commenters  suggested  that  costs  of 
certain  equipment,  if  necessary  to  the 
performance  of  a  task,  specifically  be 
allowed  under  this  program.  Section 
461.36  has  been  added  to  the  proposed 
rule  in  order  to  set  forth  the 
requirements  on  expenditures  for  this 


program.  Allowable  expenditures 
include  the  costs  of  leasing  data 
processing  hardware  and  leasing  or 
purchasing  data  processing  software, 
including  data  management  packages. 
However.  DOE  has  determined  that  the 
costs  of  purchasing  data  processing 
hardware  and  purchasing  or  leasing 
non-office  equipment,  such  as  meters, 
will  not  be  allowed.  The  type  of  tasks  to 
be  funded  under  this  program  are  aimed 
at  the  development  and  adoption  of 
regulatory  reforms,  not  the 
demonstration  of  such  reforms.  A  further 
suggestion  was  made  that  funding  be 
allowed  to  reimburse  a  proposer's 
revenue  losses  incurred  while 
participating  in  the  cooperative 
agreement.  DOE  has  determined  that 
funding  under  this  program  is  limited  to 
the  direct  costs  of  carrying  out  activities 
in  performance  of  identified  tasks, 
which  precludes  reimbursement  for 
revenue  losses. 

6.  Other  Comments.  One  comment 
noted  that  monies  for  the  Innovative 
Rates  Program  should  be  related  to 
those  for  the  PURPA  Grant  Program  in 
order  to  avoid  costly  duplication.  The 
PURPA  Grant  Program  and  the 
Innovative  Rates  Program  were 
established  as  separate  programs 
pursuant  to  statutory  provisions.  DOE 
will  manage  these  programs  in  order  to 
maximize  their  effectiveness  and 
prevent  unnecessary  duplication. 

It  was  suggested  that  the  term 
"innovative  rate  structure"  be  defined  in 
the  regulation.  DOE  believes  that  the 
description  of  tasks  eligible  for  funding 
set  forth  in  §  461.32  clearly  illustrates 
the  types  of  regulatory  reform  which 
relate  to  innovative  rate  structure  and, 
that  an  actual  definition  is  unnecessary. 

III.  The  Final  Regulations 

.4.  The  PURPA  Grant  Program 

The  PURPA  Grant  Program 
established  today  is  pursuant  to  section 
207  of  ECPA,  as  amended  by  section  141 
of  PURPA,  which  authorizes  DOE  to 
provide  financial  assistance  to  State 
utility  regulatory  commissions  and 
nonregulated  electric  utilities  of  greater 
than  specified  minimum  size  to  carry  out 
duties  and  responsibilities  under  Titles  1 
and  III,  and  section  210,  of  PURPA. 
These  duties  and  responsibilities  relate 
to  the  consideration  of  and  public 
hearings  on  certain  Federal  standards 
for  electric  and  gas  utilities  and  the 
preparation  of  determinations  regarding 
the  standards,  holding  evidentiary 
hearings  on  “lifeline"  rates,  provision  of 
access  to  information  for  intervenors. 
submission  of  annual  reports  to  DOE  on 
progress  under  PURPA,  collection  and 
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filing  of  electric  utility  cost  of  service 
data  required  by  the  Federal  Energy 
Regulatory  Commission  (FERC),  and 
implementation  of  FERC  rules  on 
cogeneration  facilities  and  small  power 
production.  The  grants  are  solely  to 
assist  in  the  carrying  out  of  the  duties 
and  responsibilities  under  the  relevant 
parts  of  PURPA,  and  are  not  intended  to 
influence  the  outcome  of  deliberations 
concerning  the  Federal  standards. 

B.  The  Innovative  Rates  Program 

DOE  is  carrying  out  its  responsibilities 
under  section  204(1)(B)  of  ECPA  through 
rate  reform  initiatives  which  include 
continuations  of  rate  reform  pilot 
projects  commenced  in  prior  years, 
provision  of  administrative  and  support 
services  relating  to  rate  reform,  and  this 
financial  assistance  program. 

The  purpose  of  the  Innovative  Rates 
Program  established  today  is  to  reform 
n  gulatory  policies  and  practices  by  the 
development  and  implementation  of  rate 
reform  initiatives,  relating  to  innovative 
rate  structures,  designed  to  carry  out  the 
purposes  of  ECPA.  To  accomplish  this 
purpose.  DOE  will  award  financial 
assistance  under  cooperative 
agreements  for  the  performance  of  tasks 
which  further  the  purposes  of  ECPA. 
Since  the  purpose  of  this  program  is 
actually  to  carry  out,  rather  than  simply 
consider,  regulatory  rate  reform 
initiatives  relating  to  innovative  electric 
rate  structures,  DOE  intends  to  fund 
initiatives  which  will  actually  change 
electric  regulatory  ratemaking  policies 
or  practices. 

The  tasks  covered  by  the  Innovative 
R.jtes  Program  share  one  or  more  of  the 
following  key  characteristics.  First,  the 
activities  undertaken  in  performing  each 
task  are  to  result  in  decisions  by  the 
proposer  n;garding  the  adoption  of  a 
regulatory  policy  or  practice.  Second,  in 
developing  innovative  ratemaking 
policies  and  practices,  the  activities  are 
to  focus  on  practical,  immediate  issues 
faced  by  regulator^’  authorities. 
Consequently,  the  activities  are  not  to 
focus  heavily  on  developing  theoretical 
studies  and  models  or  initiating  large 
primary  data  collection  efforts^  Third, 
the  performance  of  the  activities  is  to 
expand  the  proposer’s  areas  of 
knowledge  and  level  of  expertise. 

Fourth,  completed  tasks  are  to  result  in 
basic  tools,  techniques,  and 
organizational  resources  essential  to 
innovative  rate  reform.  Fifth,  the 
products  results  from  performance  of  the 
tasks  are  to  be  largely  applicable  to 
other  regulatory  authorities. 

In  order  to  be  considered  for  financial 
assistance,  a  proposer  must  submit  a 
proposal  in  accordance  with  §  461.33. 


The  proposal  is  to  contain  a  separate 
task  work  plan  outlining  specific 
activities  to  be  undertaken  for  each 
proposed  task.  In  addressing  the 
requirements  for  each  task,  DOE  expects 
the  proposer  to  perform  the  types  of 
activities  specified  for  the  individual 
tasks  in  §  461.32.  However,  the  activities 
listed  are  not  intended  to  be  exhaustive. 

DOE  will  evaluate  each  proposal 
using  the  criteria  in  §  461.34.  These 
evaluation  criteria  focus  on  determining 
the  quality  and  feasibility  of  the 
proposed  approach  to  performing  the 
task.  Each  proposed  task  will  be 
evaluated  separately  and  may  receive  a 
maximum  of  100  points.  However,  any 
proposed  task  receiving  an  evaluation 
score  of  less  than  45  points  will  not  be 
considered  for  a  cooperative  agreement. 

DOE  will  utilize  the  evaluation  scores 
for  the  proposed  tasks  as  a  means  of 
selecting,  on  a  competitive  basis,  those 
tasks  to  be  funded.  Given  the  level  of 
funding  available,  DOE  anticipates 
making  only  a  few  awards  for  any  given 
task.  Each  proposal  may  request  at  one 
time  financial  assistance  for  no  more 
than  a  single  fiscal  year,  although  the 
task  proposed  to  be  funded  may  extend 
for  up  to  2  years.  Financial  assistance 
for  the  second  fiscal  year  of  a  task  may 
be  sought  by  the  submission  of  a 
proposal  by  the  August  15  preceding 
that  fiscal  year. 

It  is  anticipated  that  funding  for  the 
first  year  of  each  task  could  range  from 
$100,000  to  $250,000  and  that  first  year 
funding  for  up  to  three  tasks  could  be  for 
as  much  as  $500,000. 

DOE  plans  to  consider  whether  the 
final  rule  on  the  Innovative  Rates 
Program  should  be  revised  for  the 
second  year  of  the  program  to  determine 
the  number  of  points  to  be  awarded  to 
recipients  in  evaluating  their  activities 
during  the  first  year  of  this  program  and 
to  determine  whether  the  tasks  eligible 
for  funding  should,  in  light  of  activities 
undertaken  during  the  first  year  of  this 
program,  be  revised.  DOE  will  also  be 
considering,  in  light  of  its  experience 
gained  from  the  initial  operation  of  this 
program,  other  revisions  to  the  program. 

C.  General 

The  regulations  are  adopted  as 
proposed  except  for  the  modifications 
described  above,  and  minor  clarifying 
and  conforming  modifications.  In 
addition,  it  should  be  noted  that  “DOE 
Assistance  Regulations”  (10  CFR  Part 
600)  have  been  issued  on  March  1, 1979 
(44  FR  12920,  March  8, 1979),  and  these 
generic  regulations,  and  any 
amendments  thereto,  apply  to  both 
programs  except  where  the  program 
regulations  otherwise  provide. 


IV,  Other  Matters 

DOE  has  determined  that  this 
rulemaking  is  significant  as  that  term  is 
used  in  Executive  Order  12044  and  DOE 
Order  2030,  but  is  not  likely  to  have  a 
major  impact  as  defined  in  these  two 
documents.  The  rule  is  considered 
significant  since  it  would  provide  funds 
to  carry  out  national  energy  legislation. 
The  rule  is  not  considered  likely  to  have 
a  major  impact  as  defined  by  Executive 
Order  12044  and  as  amplified  in  DOE 
Order  2030.  Accordingly,  no  regulatory 
analysis  has  been  performed. 

In  accordance  with  section  404  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act)  (Pub.  L.  95-91,  42  U.S.C.  7101 
et  seq.],  the  Federal  Energy  Regulatory 
Commission  received  a  copy  of  the 
proposed  rule.  As  of  june  28,  1979.  the 
date  by  which  FERC  determination 
under  section  404(a)  was  to  have  been 
made,  FERC  had  not  determined  that  the 
proposed  regulations  would  significantly 
affect  any  function  within  its  jurisdiction 
under  sections  402  (a)(1).  (b)  and  (c)(1) 
of  the  DOE  Act. 

(Energy  Conservation  and  Production  Act. 
Pub.  L.  94-.185.  as  amended  by  the  Public: 
Utility  Regulatory  Policies  Act  of  1978,  Pul)  1,. 
94-617;  Department  of  F.nergy  Orgaiiiz.ition 
Act,  Pub.  L  95-91) 

In  consideration  of  the  need  to  make 
financial  assistance  available  for  the 
implementation  of  PURPA  and  to  ensure 
sufficient  time  for  the  preparation  and 
submission  of  grant  applications,  good 
cause  exists  to  make  this  regulation 
effective  July  9,  1979.  rather  than  30  d.iys 
thereafter,  as  would  otherw  ise  be 
required  by  the  Administrative 
Procedures  Act.  Accordingly,  these 
amendments  shall  be  effective  July  9. 
1979. 

In  consideration  of  the  foregoing. 
Chapter  II  of  Title  10.  Code  of  Federal 
Regulations,  is  amended  by  establishing 
Part  461  as  set  forth  below. 

Issued  in  Washington,  D.C..  on  lime  29. 
1979. 

David  ).  Bardin, 

Administrator,  Economic  Itci’iilutory 
Administration. 

Chapter  II  of  Title  10,  Code  of  Federal 
Regulations,  is  amended  by  establishing 
Part  461  as  follows; 

PART  461— FINANCIAL  ASSISTANCE 

PROGRAMS  FOR  STATE  UTILITY 

REGULATORY  COMMISSIONS  AND 

ELIGIBLE  NONREGULATED  ELECTRIC 

UTILITIES 

Subpart  A— General 

Sec. 

461.1  Purpose  and  scope. 

461.2  General  requirements. 

461..3  Definitions. 
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Subpart  B— PURPA  Grant  Program 

St*(;. 

4()1. lU  Purpose  and  scope. 

401.11  PURPA  standards. 

401.12  Eligibility  requirements. 

401.13  Duties  and  responsibilities  eligible 
for  funding. 

401.14  Allowable  expenditures. 

401.15  Grant  application. 

401.10  Apportionment  of  funds. 

401.17  Selection. 

Subpart  C— Innovative  Rates  Program 

401.30  Purpose  and  scope. 

401.31  Eligibility  requirements. 

401.32  Tasks  eligible  for  funding. 

401.33  Proposal  requirements. 

401.34  Evaluation  criteria. 

401.35  Selection  process. 

401.30  Allowable  expenditures. 

Authority:  Energy  Conservation  and 
Production  Act,  Pub.  L.  94-3B5,  as  amended 
by  the  Public  Utility  Regulatory  Policies  Act 
of  1978,  Pub.  L.  95-017  (16  U.S.C.  2001  et  seq.); 
Department  of  Energy  Organization  Act.  Pub. 
I..  95-91  (42  U.S.C.  7101  et  seq.) 

Subpart  A — General 

§461.1  Purpose  and  scope. 

(a)  This  part  establishes  two  programs 
to  provide  financial  assistance  to  Slate 
utility  regulatory  commissions  and 
certain  nonregulated  electric  utilities. 

(b)  The  first  program,  the  PURPA 
Grant  Program,  provides  for  financial 
assistance  through  grants  for  carrying 
out  duties  and  responsibilities  under 
Titles  1  and  III,  and  section  210,  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978.  Pub.  L.  95-617,  92  Stat.  3117  ot  seq. 
These  duties  and  responsibilities  relate 
to  the  consideration  of  certain  Federal 
standards  for  electric  and  gas  utilities 
and  the  preparation  of  determinations 
regarding  the  standards,  provision  of 
access  to  information  for  inlervenors. 
submission  of  reports  to  UOF„  collection 
and  filing  of  data  required  by  the 
Federal  Energy  Regulatory  Commission, 
and  implementation  of  FERC  rules  on 
cogeneration  facilities  and  small  power 
production. 

The  second  program,  the  Innovative 
Rates  Program,  provides  for  financial 
assistance  for  electric  utility  regulatory 
rale  reform  initiatives  relating  to 
innovative  rate  structures  under  Title  11 
of  the  Energy  Conservation  and 
I’roduction  Act,  Pub.  I..  94-385,  90  Stat. 
1125  et  seq.  (42  U.S.C.  6801  et  seq.)  as 
amended  by  PURPA.  Funds  will  be 
awarded  to  a  limited  number  of 
proposers  to  encourage  the  development 
and  implementation  of  regulatory 
policies  and  practices  which  carry  out 
the  purposes  of  Title  II  of  ECPA. 


§461.2  General  requirements. 

Except  where  this  part  provides 
otherwise,  the  award  and  administration 
of  financial  assistance  under  this  part 
will  be  governed  by: 

(a)  Federal  Management  Circular  74- 
4.  entitled  “Cost  Principles  Applicable  to 
Grants  and  Contracts  with  State  and 
Local  Governments:" 

(b)  Office  of  Management  and  Budg»;t 
Circular  A-97,  entitled  “Rules  and 
Regulations  Permitting  Federal  Agencies 
to  Provide  Specialized  or  Technical 
Services  to  State  and  Local  Units  of 
Government  under  Title  111  of  the 
Intergovernmental  Coordination  Act  of 
1968:“ 

(c)  Office  of  Management  and  Budget 
Circular  A-102,  entitled  “Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Governments;” 

(d)  Office  of  Management  and  Budget 
Circular  A-110.  entitled  “Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other 
Nonprofit  Organizations;” 

(e)  Treasury  Circular  1075,  entitled 
"Regulations  Governing  Withdrawals  of 
Cash  from  the  Treasury  for  Advance 
Under  Federal  Grants  and  Other 
Programs:”  and 

(f)  10  CFR  Part  600,  entitled  “UOh^ 
.Assistance  Regulations". 

§  461.3  Definitions. 

As  used  in  this  part — 

"Class”  means,  with  respect  to 
electric  and  gas  consumers,  any  group  of 
such  consumers  who  have  similar 
characteristics  of  electric  or  gas  energy 
use,  respectively. 

“Consultant"  means  a  person  who 
contracts  to  provide  services  for  a  State 
utility  regulatory  commission  or  non¬ 
regulated  electric  utility,  and  includes  an 
attorney,  accountant,  economist  or  other 
expert. 

“Cogeneration  facility"  means  a 
facility  w'hich  produces  electric  energy 
and  other  forms  of  useful  energy  (such 
as  steam  or  heat)  which  is,  or  will  be, 
used  for  industrial,  commercial,  or  space 
heating  purposes. 

"Covered  electric  utilities"  and 
"covered  nonregulated  electric  utilities" 
are  those  electric  utilities  whose  total 
sales  of  electric  energy  for  purposes 
other  than  resale  exceeded  500  million 
kilowatt-hours  during  any  calendar  year 
beginning  after  December  31,  1975,  and 
before  the  immediately  preceding 
calendar  year. 

“Covered  gas  utilities"  are  those  gas 
utilities  whose  total  sales  of  natural  gas 
for  purposes  other  than  resale  exceeded 
10  billion  cubic  feet  during  any  calendar 
year  beginning  after  December  31. 1975. 


and  before  the  immediately  preced.ng 
calendar  year. 

"Data  processing  hardware"  means 
any  basic  computer  unit  and  any 
mechanical,  magnetic,  electrical  and 
electronic  devices  by  which  a  computer 
is  modified  or  utilized. 

"DOE"  means  the  Department  of 
Energy. 

“FiCPA"  means  the  Energy 
Conservation  and  Production  Act.  Pub. 

L.  94-385.  90  Stat..ll25  et  seq.  (42  U.S.C. 
6801  et  seq.),  as  amended. 

“Electric  consumer"  means  any 
person.  State  agency  or  Federal  agency, 
to  which  electric  energy  is  sold  other 
than  for  purposes  of  resale. 

"Electric  utility"  means  any  person. 
Slate  agency  or  Federal  agency  which 
sells  electric  energy. 

"Evidentiary  hearing"  means 

(a)  In  the  case  of  a  Slate  agency,  a 
proceeding  which  (1)  is  open  to  the 
public,  (2)  includes  notice  to  participants 
and  an  opportunity  for  such  participants 
to  present  direct  and  rebuttal  ev  idence 
and  to  cross-examine  witnesses,  (3) 
includes  a  written  decision,  based  upon 
evidence  appearing  in  a  written  record 
of  the  proceeding,  and  (4)  is  subject  to 
judical  review; 

(b)  In  the  case  of  a  Federal  agency,  a 
proceeding  conducted  as  provided  in 
sections  554.  556  and  557  of  Title  5. 
United  States  Code;  and 

(c)  In  the  case  of  a  proceeding 
conducted  by  any  entity  other  than  a 
State  or  Federal  agency,  a  proceeding 
which  conforms,  to  the  extent 
appropriate,  with  the  requirements  of 
paragraph  (a). 

"Federal  agency"  means  an  executive 
agency  (as  defined  in  section  105  of  Title 
5  of  the  United  States  Code). 

"Federal  standards”  means  the  six 
electric  rale  design  standards,  five 
electric  regulatory  policy  standards,  and 
two  natural  gas  regulatory  policy 
standards  established  by  sections  111, 
113.  and  303  of  PURPA. 

“FFiRC"  means  the  Federal  Fnergy 
Regulatory  Commission. 

"Fiscal  year"  means  the  twelve-month 
period  beginning  October  1. 

"Gas  consumer"  means  any  person. 
Stale  agency  or  Federal  agency  to  which 
natural  gas  is  sold  other  than  for 
purposes  of  resale. 

"Gas  utility"  means  any  person.  Stale 
agency  or  Federal  agency  engaged  in  the 
local  distribution  of  natural  gas.  and  the 
sale  of  natural  gas  to  any  ultimate 
consumer  of  natural  gas. 

"Grantee"  means  the  State  or  other 
entity  named  in  DOE's  Notification  of 
Grant  Award  as  the  awardee  of  the 
grant. 
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"Kilowatt-hour  (kwh)”  means  a  unit  of 
measuring  electricity  usage  which 
represents  a  unit  of  work  or  energy 
equal  to  that  expended  by  one  kilowatt 
in  one  hour. 

“Lifeline  rate"  means  a  rate  for 
essential  needs  of  residential  electric 
consumers  which  is  lower  than  a  cost  of 
service  rate  as  defined  in  section 
111(d)(1)  of  PURPA. 

“Nonregulated  electric  utility”  means 
any  electric  utility  with  respect  to  which 
no  State  regulatory  authority  has  rate¬ 
making  authority. 

“Nonregulated  gas  utility"  means  any 
gas  utility  with  respect  to  which  no 
State  regulatory  authority  has 
ratemaking  authority. 

“Person”  means  an  individual, 
partnership,  corporation,  unincorporated 
association  or  any  other  group, 
organization  or  entity. 

“PURPA”  means  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  Pub.  L. 
05-617,  92  Stat.  3117  et  seq. 

“Rate”  means  (a)  any  price,  rate, 
charge,  or  classification  made, 
demanded,  observed,  or  received  with 
respect  to  the  sale  of  electric  energy  by 
an  electric  utility  to  an  electric 
consumer,  (b)  any  rule,  regulation,  or 
practice  respecting  any  such  rate, 
charge,  or  classification,  and  (c)  any 
contract  pertaining  to  the  sale  of  electric 
energy  to  an  electric  consumer. 

“Ratemaking  authority”  means 
authority  to  fix,  modify,  approve  or 
disapprove  rates. 

"Recipient”  means  the  State  or  other 
entity  named  in  the  cooperative 
agreement  as  the  recipient  of  financial 
assistance. 

“Sale”  means  a  transfer  to  a 
purchaser  for  consideration,  and  when 
used  with  respect  to  electric  energy 
includes  any  exchange  of  electric 
energy,  and  when  used  with  respect  to 
natural  gas  includes  any  exchange  of 
natural  gas. 

“Secretary”  means  the  Secretary  of 
Energy. 

"Small  power  production”  means  the 
production  of  electric  energy  solely  by 
the  use,  as  a  primary  energy  source,  of 
biomass,  waste,  renewable  resources,  or 
any  combination  thereof. 

“State”  means  a  State,  the  District  of 
Columbia,  and  Puerto  Rico. 

“State  agency”  means  a  State, 
policital  subdivision  thereof,  and  any 
agency  or  instrumentality  of  either. 

"State  regulated  electric  utility” 
means  any  electric  utility  with  respect  to 
which  a  State  regulatory  authority  has 
ratemaking  authority. 

"State  regulatory  authority”  means 
any  State  agency  which  has  ratemaking 
authority  with  respect  to  the  sale  of 


electric  energy  by  any  electric  utility,  or 
the  sale  of  natural  gas  by  any  gas  utility, 
other  than  by  such  State  agency,  and  in 
the  case  of  an  electric  utility  with 
respect  to  which  the  Tennessee  Valley 
Authority  has  ratemaking  authority, 
such  term  means  the  Tennessee  Valley 
Authority, 

"State  utility  regulatory  commission” 
or  “commission”  means  any  State 
agency  which  has  ratemaking  authority 
with  respect  to  the  sale  of  natural  gas  or 
electric  energy  by  any  natural  gas  utility 
or  electric  utility  (other  than  by  such 
State  agency). 

Subpart  B— PURPA  Grant  Program 
§  461.10  Purpose  and  scope. 

This  subpart  establishes  a  program  of 
grants  to  State  utility  regulatory 
commissions  and  certain  nonregulated 
electric  utilities  to  assist  them  in 
carrying  out  their  duties  and 
responsibilities  under  Titles  I  and  III, 
and  section  210,  of  PURPA. 

§  461.1 1  PURPA  standards. 

PURPA  Titles  1  and  III,  among  other 
things,  require  each  State  regulatory 
authority  with  ratemaking  authority  for 
a  covered  State  regulated  electric  or  gas 
utility,  as  well  as  each  covered 
nonregulated  electric  and  gas  utility,  to 
consider  certain  Federal  standards  for 
each  such  utility  and  to  prepare 
determinations  about  whether  it  is 
appropriate  to  implement  each  of  these 
standards. 

(a)  Title  I  of  PURPA  establishes  six 
electric  rate  design  standards.  They  are: 

(1)  Cost  of  Service — Rates  charged  by 
any  electric  utility  for  providing  electric 
service  to  each  class  of  electric 
consumers  shall  be  designed,  to  the 
maximum  extent  practicable,  to  reflect 
the  costs  of  providing  electric  service  to 
such  class,  as  determined  under  PURPA 
section  115(a). 

(2)  Declining  Block  Rates — The 
energy  component  of  a  rate,  or  the 
amount  attributable  to  the  energy 
component  in  a  rate,  charged  by  any 
electric  utility  for  providing  electric 
service  during  any  period  to  any  class  of 
electric  consumers  may  not  decrea.se  as 
kilowatt-hour  consumption  by  such 
class  increases  during  such  period 
except  to  the  extent  that  such  utility 
demonstrates  that  the  costs  to  such 
utility  of  providing  electric  service  to 
such  class,  which  costs  are  attributable 
to  such  energy  component,  decrease  as 
such  consumption  increases  during  such 
period. 

(3)  Time-of-Day-Rates — The  rales 
charged  by  any  electric  utility  for 
providing  electric  service  to  each  class 


of  electric  consumers  shall  be  on  a  time- 
of-day  basis  which  reflects  the  costs  of 
providing  electric  service  to  such  class 
of  electric  consumers  at  different  times 
of  the  day  unless  such  rates  are  not  cost- 
effective  with  respect  to  such  class,  as 
determined  under  PURPA  section  115(b). 

(4)  Seasonal  Rates — The  rates 
charged  by  an  electric  utility  for 
providing  electric  service  to  each  class 
of  electric  consumers  shall  be  on  a 
seasonal  basis  which  reflects  the  costs 
of  providing  service  to  such  class  of 
consumers  at  different  seasons  of  the 
year  to  the  extent  that  such  costs  vary 
seasonally  for  such  utility. 

(5)  Interruptible  Rates — Each  electric 
utility  shall  offer  each  industrial  and 
commercial  electric  consumer  an 
interruptible  rate  which  reflects  the 
costs  of  providing  interruptible  service 
to  the  class  of  which  such  consumer  is  a 
member. 

(6)  Load  Management  Techniques — 
Each  electric  utility  shall  offer  to  its 
electric  consumers  such  load 
management  techniques  as  the  State 
regulatory  authority  (or  the  non¬ 
regulated  electric  utility)  has  determined 
will  be  practicable  and  cost-effective,  as 
determined  under  PURPA  section  115(c); 
be  reliable  and  provide  useful  energy  or 
capacity  management  advantages  to  the 
electric  utility. 

(b)  Title  I  of  PURPA  establishes  five 
electric  regulatory  policy  standards. 
They  are: 

(1)  Master  Metering — To  the  extent 
determined  appropriate  under  PURPA 
section  115(d),  master  metering  of 
electric  service  in  the  case  of  new 
buildings  shall  be  prohibited  or 
restricted  to  the  extent  necessary  to 
carry  out  the  purposes  of  Title  I  of 
PURPA. 

(2)  Automatic  Adjustment  Clauses — 
No  electric  utility  may  increase  any  rate 
pursuant  to  an  automatic  adjustment 
clause  unless  such  clause  meets  the 
requirements  of  PURPA  section  115(e). 

(3)  Information  to  Consumers — Each 
electric  utility  shall  transmit  to  each  of 
its  electric  consumers  information 
regarding  rate  schedules  in  accordance 
with  the  requirements  of  PURPA  section 
115(f)  and  information  on  such 
consumer’s  annual  consumption  upon 
request. 

(4)  Procedures  for  Termination  of 
Electric  Service — No  electric  utility  may 
terminate  electric  service  to  any  electric 
consumer  except  pursuant  to  procedures 
described  in  PURPA  section  115(g). 

(5)  Advertising — No  electric  utility 
may  recover  from  any  person  other  than 
the  shareholders  (or  other  owners)  of 
such  utility  any  direct  or  indirect 
expenditure  by  such  utility  for 
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promotional  or  political  advertising  as 
defined  in  PURPA  section  115(h). 

(c)  Title  III  of  PURPA  establishes  two 
natural  gas  regulatory  policy  standards. 
They  are: 

(1)  Procedures  for  Termination  of 
Natural  Gas  Services — No  gas  utility 
may  terminate  natural  gas  service  to 
any  gas  consumer  except  pursuant  to 
procedures  described  in  PURPA  section 
304(a). 

(2)  Advertising — No  gas  utility  may 
recover  from  any  person  other  than  the 
shareholders  (or  other  owners)  of  such 
utility  any  direct  or  indirect  expenditure 
by  such  utility  for  promotional  or 
political  advertising  as  defined  in 
PURPA  section  304(b). 

§  461.12  Eligibility  requirements. 

(a)  Grants  under  this  subpart  may  be 
made  only  to  State  utility  regulatory 
commissions  which  have  ratemaking 
authority  over  covered  electric  or 
covered  gas  utilities,  and  to  covered 
nonregulated  electric  utilities,  except  for 
Federal  agencies. 

(b)  Each  applicant  must  certify  that  it 
meets  the  eligibility  requirements  of 
paragraph  (a)  of  this  section. 

§  461.13  Duties  and  responsibilities 
eligible  for  funding. 

(a)  DOE  will  award  financial 
assistance  under  this  subpart  for 
activities  which  carry  out  the  duties  and 
responsibilities  of  applicants  under 
Titles  I  and  Ill,  and  section  210  of 
PURPA. 

(b)  The  duties  and  responsibilities,  set 
forth  in  Titles  I  and  111,  and  section  210. 
of  PURPA.  include: 

(1)  The  consideration,  after  public 
notice  and  hearing,  of  the  Federal 
standards,  and  the  preparation  of 
written  determinations  about  the 
appropriateness  of  implementing  each 
standard. 

(2)  A  determination,  after  an 
evidentiary  hearing,  by  the  State 
regulatory  authority  or  a  nonregulated 
electric  utility,  as  to  whether  a  State 
regulated  electric  utility  or  the 
nonregulated  electric  utility  not  having  a 
lifeline  rate  should  implement  such  a 
rate. 

(3)  Considei%tion  of  other  concepts 
which  contribute  to  the  achievement  of 
any  of  the  three  purposes  of  Title  1  of 
F’URPA  when  raised  by  the  Secretary, 
any  affected  electric  utility,  or  any 
electric  consumer  of  an  affected  electric 
utility  in  any  ratemaking  proceeding  or 
other  appropriate  regulatory  proceeding 
relating  to  electric  rates  or  rate  design 
conducted  by  a  State  regulatory 
authority  or  by  a  nonregulated  electric 
utility. 


(4)  Provision  to  intervenors  or 
participants  of  access  to  information 
available  to  parties  to  an  electric 
ratemaking  proceeding  described  in 
section  121(b)  of  PURPA,  if  the 
information  is  relevant  to  the  issues  to 
which  his  or  her  intervention  or 
participation  in  such  a  proceeding 
relates. 

(5)  Submission,  not  later  than 
November  9, 1979,  and  annually 
thereafter  for  ten  years,  of  reports  to 
DOE  respecting  consideration  of  the 
Federal  standards.  The  reports  must 
include  a  summary,  of  the 
determinations  made  and  actions  taken 
with  respect  to  each  standard  on  a 
utility-by-utility  basis. 

(6)  The  gathering  and  filing  by  electric 
utilities  of  information  determined  by 
FERC  to  be  necessary  to  determine  costs 
associated  with  providing  electric 
service. 

(7)  Implementation,  after  notice  of  and 
opportunity  for  public  hearing,  of  rules 
prescribed  by  FERC  to  encourage 
cogeneration  and  small  power 
production. 

(c)  The  activities  referred  to  in 
paragraph  (a)  of  this  section  may 
include,  among  other  things: 

(1)  Recruiting,  hiring,  training,  and 
compensating  staff  to  perform 
analytical,  technical,  legal,  and 
administrative  work; 

(2)  Soliciting  and  engaging  consultants 
to  perform  appropriate  assignments: 

(3)  Identifying  and  removing  any 
policy,  organizational,  management,  or 
other  barriers  to  effective 
accomplishment  of  the  duties  and 
responsibilities: 

(4)  Conducting  hearings: 

(5)  Establishing  the  format  for  and 
collecting  information  and  data 
necessary  to  the  effective  and  efficient 
consideration  and  determination  of  the 
Federal  standards  and  necessary  to  the 
development  of  rates  based  on  a  utility’s 
costs  of  service: 

(6)  Collecting  cost  of  service  data  as 
required  by  FERC  and  submitting  these 
data  to  FERC: 

(7)  Developing  or  refining  data 
handling  techniques  or  procedures, 
including  computer  programs  and  other 
technical  resources: 

(8)  Developing  new,  or  revising 
existing,  procedural  requirements  to 
improve  the  quality  of  the  regulatory 
process  or  to  obtain  a  more  complete 
record  upon  which  to  consider  and 
determine  immediate  and  future 
ratemaking  or  policy  issues: 

(9)  Developing'and  implementing 
methods  of  effectively  communicating 
useful  information  to  electric  consumers 


on  issues  relevant  to  rates  or  rate 
designs:  and 

(10)  Developing  procedures  by  which 
to  secure,  format,  and  update  data  for 
inclusion  in  the  annual  reports  to  DOE. 

§  461.14  Allowable  expenditures. 

(a)  Grant  funds  provided  under  this 
subpart  may  be  used  only  to  carry  out 
duties  and  responsibilities  under  Titles  I 
and  III,  and  section  210,  of  PURPA. 

(b)  Expenditures  of  grant  funds  are 
subject  to  the  following  limitations: 

(1)  Not  more  than  49  percent  of  the 
grant  funds  awarded  in  any  year  may  be 
used  for  the  compensation  of  permanent 
personnel  for  their  activities  in  carrying 
out  PURPA  duties  and  responsibilities. 
Compensation  includes  wages,  salaries, 
and  supplementary  compensation  and 
benefits. 

(2)  No  grant  funds  may  be  used  for  the 
purchase  of  data  processing  hardware. 

(3)  No  grant  funds  may  be  used  for  the 
purchase  or  lease  of  non-office 
equipment. 

(4)  No  grant  funds  may  be  substituted 
for  funds  made  available  to  the  grantee 
from  other  governmental  sources. 

(5)  Other  limitations  imposed  by  DOE 
pursuant  to  applicable  statutes  or 
regulations,  in  order  to  ensure  effective 
performance  by  the  grantee  under  the 
grant. 

§461.15  Grant  application. 

(a)  To  be  eligible  to  receive  a  grant 
under  this  subpart,  an  applicant  shall 
submit  an  application  in  conformity  with 
paragraph  (b)  of  this  section  on  a  form 
to  be  provided  by  DOE.  which  shall  be 
received  by  DOE  on  or  before  5:30  p.m. 
e.d.t.  on  the  August  15th  preceding  the 
fiscal  year  for  which  financial 
assistance  is  sought  or  such  other  date 
as  DOFl  may  establish  by  notice 
published  in  the  Federal  Register. 

(b)  Each  application  must  include — 

(1)  A  brief  overview  statement  of  the 
objectives  to  be  accomplished  with  the 
financial  assistance  received  by  the 
grantee,  and  an  explanation  of  how 
these  objectives  relate  to  the  applicant’s 
ongoing  work. 

(2)  A  statement  of  which  duties  and 
responsibilities  set  forth  in  Titles  1  and 
HI.  and  section  210,  of  PURPA  are 
proposed  to  be  carried  out  by  the 
applicant  with  financial  assistance 
received  under  this  subpart. 

(3)  A  detailed  description  of  the 
activities  proposed  to  be  undertaken  by 
the  applicant  with  financial  assistance 
received  under  this  subpart,  and  of  how 
the  activities  are  related  to  the  duties 
and  responsibilities  proposed  to  be 
carried  out. 
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(4)  A  timetable,  by  calendar  quarter, 
for  implementing  the  activities  for  the 
fiscal  year  for  which  financial 
assistance  is  sought. 

(5)  A  description  of  the  organizational 
structure  of  the  applicant,  including  an 
identification  of  which  oganizational 
units  will  expend  the  financial 
assistance. 

(6)  A  description  of  the 
responsibilities,  experience  and 
qualifications  of  key  personnel  proposed 
to  be  used  to  expend  and  to  administer 
the  financial  assistance  received  under 
this  subpart. 

(7)  A  certification  of  eligibility  as 
provided  in  §  461.12(b). 

(8)  An  assurance  that  funds  made 
available  under  this  program  will  be  in 
addition  to,  and  not  in  substitution  for 
funds  made  available  to  the  applicant 
from  other  governmental  sources.  Other 
governmental  sources,  for  this  purpose, 
include  any  funds  received  from  any 
Federal,  State,  or  local  government 
entity. 

(9)  The  amount  of  funds  requested. 

§  461.16  Apportionment  of  furtds. 

(a)  DOE  may,  subject  to  funds 
authorized,  appropriated,  and  available, 
provide  financial  assistance  upon 
annual  application  submitted  as 
provided  in  §  461.15. 

(b)  DOE  shall  apportion  funds  among 
the  States  by  dividing  the  total  fiscal 
year  funds  available  for  grants  under 
this  subpart  equally  among  the  States 
from  which  applications  eligible  for 
funds  are'  received. 

(c)  If  a  State  utility  regulatory 
commission  and  one  or  more  covered 
nonregulated  electric  utilities  in  that 
State  apply  for  grants  from  funds 
available  for  a  fiscal  year,  the  total 
funds  apportioned  to  that  State  for  that 
fiscal  year  will  be  allocated  between  the 
State  utility  regulatory  commission  and 
the  covered  nonregulated  electric 
utilities  as  a  group.  Subject  to 
compliance  with  the  other  terms  and 
provisions  of  this  part,  the  State  utility 
regulatory  commission  shall  have  an 
allocation  equal  to  that  percentage  of 
the  total  funds  so  available  determined 
by  dividing  (1)  the  number  of  covered 
electric  utilities  over  which  the 
commission  has  ratemaking  authority  by 
(2)  the  number  of  covered  electric 
utilities  in  the  State  over  which  all 
eligible  applicants  have  ratemaking 
authority,  but  not  less  than  50  percent. 
The  covered  nonregulated  electic 
utilities,  as  a  group,  shall  have  an 
allocation  equal  to  the  balance  of  funds 
apportioned  to  the  State.  If  a  State  has  a 
State  utility  regulatory  commission  with 
ratemaking  authority  only  over  covered 


gas  utilities,  this  commission  will  be 
allocated  no  more  than  20  percent  of  the 
funds  allocated  to  the  State  utility 
regulatory  commission  which  has 
ratemaking  authority  over  covered 
electric  utilities.  Any  political 
subdivision  of  a  State,  or  instrumentality 
thereof,  which  is  a  State  utility 
regulatory  commission  as  defined  in 
§  461.3,  shall  be  included  in  the  gr^jup  of 
nonregulated  electric  utilities  for  the 
purposes  of  determining  allocation 
under  this  paragraph.  The  allocation  of 
funds  within  a  State  does  not,  however, 
insure  that  a  commission  or 
nonregulated  electric  utility  within  the 
State  will  receive  a  grant  equal  to  its 
allocation.  In  the  event  that  DOE  does 
not  award  grants  under  this  subpart  to 
either  the  commission  or  the 
nonregulated  electric  utilities  in  a  State 
in  the  amount  of  their  full  allocation,  the 
balance  of  the  allocation  shall  be 
available  for  grant  to  the  commission  or 
to  the  covered  nonregulated  electric 
utilities  in  that  State,  as  the  case  may 
be. 

§  461.17  Selection. 

(a)  No  application  will  be  considered 
unless  it  meets  the  requirements  of  this 
subpart  and  applicable  law. 

(b)  Applications  which  meet  the 
requirements  of  §  461.17(a)  will  be 
evaluated  by  DOE  using  the  following 
criteria,  which  provide  for  a  total  of  100 
possible  points.  These  criteria  are 
designed  to  assure  that  grant  funds  are 
expended  in  a  prudent  and  effective 
manner. 

(1)  Program  Plan.  30  points  maximum. 

(1)  The  extent  to  which  the  objectives 
of  the  requested  financial  assistance  are 
clearly  stated  and  logically  related  to 
the  applicant’s  PURPA  duties  and 
responsibilities; 

(ii)  The  extent  to  which  the  proposed 
activities  are  clearly  described  and 
logically  related  to  the  PURPA  duties 
and  responsibilities  proposed  to  be 
carried  out  with  financial  assistance 
received  under  this  subpart: 

(iii)  The  extent  to  which  the 
applicant’s  timetable  realistically  relates 
the  proposed  activities  to  one  another 
and  to  accomplishing  the  duties  and 
responsibilities  proposed  to  be  carried 
out  with  financial  assistance  received 
under  this  subpart. 

(2)  Administrative  Management.  40 
points  maximum. 

(i)  The  extent  to  which  the  applicant 
has  evaluated  or  proposes  to  evaluate 
its  current  management,  organization, 
and  staff  capabilities  in  order  to 
increase  its  effectiveness: 

(ii)  The  extent  to  which  the  applicant 
establishes  clear  organizational 


responsibilities  for  the  proposed 
activities; 

(iii)  The  extent  to  which  the 
applicant’s  existing  and  proposed  staff 
and  other  personnel  resources  are 
qualified  to  carry  out  the  proposed 
activities; 

(iv)  The  extent  to  which  the  proposed 
activities  are  likely  to  augument  the 
capabilities  of  the  applicant  to  carry  out 
effectively  its  duties  and  responsibilities 
under  PURPA; 

(v)  The  extent  to  which  the  applicant 
demonstrates  the  capability  and 
procedures  for  prudent  and  effective 
management  of  contractors  or 
consultants,  should  any  be  utilized;  and 

(vi)  The  extent  to  which  the  applicant 
proposes  to  use,  rather  than  duplicate 
the  development  of,  published  materials, 

(3)  Financial  Management.  30  points 
maximum. 

(i)  The  extent  to  which  the  applicant 
demonstrates  that  the  proposed 
activities  will  be  carried  out  efficiently; 

(ii)  The  extent  to  which  the  proportion 
of  contractor  and  consultant  costs  is 
reasonable  in  relation  to  total  project 
budget  of  the  applicant. 

(c)  Any  applicant  that  scores  25  points 
or  less  shall  not  receive  a  grant.  An 
applicant  that  scores  26  points  or  more 
shall  receive  a  grant  in  an  amount 
determined  by  DOE  based  upon  the 
evaluation  of  the  applicant’s  proposal, 
considering  the  foregoing  criteria,  and 
the  funds  available  to  it  pursuant  to  the 
provisions  of  §  461.16(b)  and  (c). 

Subpart  C— innovative  Rates  Program 

§  461.30  Purpose  and  scope. 

This  subpart  establishes  a  program  of 
financial  assistance  through  cooperative 
agreements  with  State  utility  regulatory 
commissions,  nonregulated  electric 
utilities  and  the  Tennessee  Valley 
Authority  (TVA),  pursuant  to  section 
204(1)(B)  of  ECPA.  The  purpose  of  this 
program  is  to  provide  financial 
assistance  to  these  entities  for  planning 
and  carrying  out  electric  utility 
regulatory  rate  reform  initiatives 
relating  to  innovative  rate  structures 
that  encourage  conservation  of  energy, 
electric  utility  efficiency  and  reduced 
costs  and  equitable  rates  to  consumers. 

§  461.31  Eligibility  requirements. 

(a)  Cooperative  agreements  awarded 
under  this  subpart  may  be  awarded  only 
to  State  utility  regulatory  commissions, 
nonregulated  electric  utilities  and  TVA. 

(b)  A  cooperative  agreement  may  be 
only  for  an  initiative  which  will  be 
completed  within  2  years. 
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§  461.32  Tasks  eligible  for  funding. 

DOE  may  award  cooperative 
agreements  under  this  subpart  for 
initiatives  which  carry  out  the  purpose 
of  the  program  as  expressed  in  §  461.30 
and  which  perform  up  to  three  of  the 
following  ten  ratemaking  tasks. 

(a)  Cost-of-service  Information 
System.  Activities  undertaken  in 
performance  of  this  task  could  include: 

(1)  Identifying  the  data  collection, 
reporting  and  filing  requirements  for  a 
cost-of-service  information  system  to 
assist  the  proposer  in  setting  electric 
utility  rates  and  in  implementing  both 
embedded  and  marginal  cost 
approaches  to  cost-of-service 
determinations. 

(2)  Identifying,  evaluating,  and 
selecting  methodological  approaches 
that  might  be  used  by  the  proposer  to 
analyze  rate,  financial  and  load 
management  data; 

(3)  Developing  data  files,  input 
procedures,  software  programs,  and 
documentation  procedures  that  will 
result  in  an  operating  information 
system  that  can  be  implemented  on 
generally  available  computer  facilities; 

(4)  Adopting  guidelines  for  cost-of- 
service  filing  requirements  and 
developing  procedures  and 
organizational  resources  necessary  to 
insure  public  access  to  and  release  of 
cost-of-service  data  and  data  handling 
programs;  and 

(5)  Identifying  the  need  for  DOE 
assistance  in  investigating  and 
determining  the  costs  of  electricity 
production  and  transmission  within  the 
service  area(s)  covered  by  the  proposer, 
as  authorized  by  section  206(b]  of  the 
Federal  Power  Act,  as  amended. 

(b)  Estimating  Consumer  Class  Load 
Characteristics.  Activities  undertaken  in 
performance  of  this  task  could  include: 

(1)  Identifying  and  assessing  existing 
approaches  and  methods  in  the  public 
and  private  sectors  that  might  be  used 
within  the  proposer’s  service  area(s)  for 
determining  electric  load  characteristics 
by  consumer  class; 

(2)  Developing  and  testing,  without 
extensive  data  collection  efforts  or  load 
research  studies,  innovative  methods  of 
estimating  consumer  class  load 
characteristics; 

(3)  Adopting,  as  a  standard,  one  or 
more  such  methods  for  estimating 
electric  load  characteristics,  by 
consumer  class,  for  electric  ratemaking 
purposes; 

(4)  Developing,  as  necessary,  a  model 
rate  provision  which  allows  a  residual 
charge  or  credit  to  compensate  for 
inaccurate  estimation  of  load; 


(5)  Identifying  and  documenting 
procedures  that  can  be  used  to  conduct 
electric  load  research  studies;  and 

(6]  Adopting  appropriate  guidelines 
for  the  design,  operation,  analysis, 
documentation  and  reporting  of  utility 
load  research  studies. 

(c)  Metering  for  Innovative  Electric 
Rates.  Activities  undertaken  in 
performance  of  thiS  task  could  include: 

(1)  Assessing  electric  metering 
alternatives  currently  available  to  the 
proposer,  in  terms  of  function, 
reliability,  life  cycle  cost,  security, 
accuracy  and  clarity  of  any  digital 
display  feedback  to  electric  consumers: 

(2)  Performing  cost/benefit  analyses, 
in  terms  of  consumer  and/or  utility 
impacts,  of  different  metering 
technologies  under  a  number  of  rate  and 
load  management/conservation 
scenarios; 

(3)  Conducting  public  hearings  to 
consider  offering  a  combination  of 
digital  display  metering  and  innovative 
rates  to  electric  consumers,  with  full 
consideration  of  the  eligibility  of  such 
metering  for  a  Federal  income  tax  credit. 

(d)  Rate  Information  for  Consumers. 
Activities  undertaken  in  performance  of 
this  task  could  include: 

(1)  Reviewing  and  analyzing  recent 
utility  related  communications  to 
electric  consumers  within  the  proposer’s 
service  area(s]  regarding  rates  and 
associated  load  management/ 
conservation  techniques  to  determine 
the  effectiveness  of  such 
communications  in  changing  consumers’ 
electricity  usage  patterns: 

(2)  Documenting  and  assessing  current 
practices  and  resources  within  the 
proposer’s  service  area(s)  for  monitoring 
and  evaluating  rate-related 
communication  to  electric  consumers: 
and 

(3)  Developing,  testing,  and 
implementing  innovative  regulatory 
approaches  with  respect  to  rate-related 
communications  in  order  to  improve 
consumer  acceptance  and  use  of  rate 
reforms  in  effect  in  the  proposer’s 
service  area. 

(e)  Assistance  to  Low  Income  Electric 
Consumers.  Activities  undertaken  in 
performance  of  this  task  could  include: 

(1)  Identifying  and  assessing  current 
regulatory  policies  and  practices, 
including  but  not  limited  to  rate  design, 
which  are  applied  to  low  income  electric 
consumers  in  the  proposer’s  service 
area(s): 

(2)  Identifying  and  assessing 
alternative  policies  and  programs  which 
address  the  impact  of  rising  electric 
utility  rates  on  these  low  income  electric 
consumers:  and 


(3}  Developing  and  adopting  a 
ratemaking  policy  or  other  regulatory 
initiative  with  respect  to  low  income 
electric  consumers. 

(f)  Procedures  for  Intervenor 
Compensation.  Activities  undertaken  in 
performance  of  this  task  could  include: 

(1)  Establishing  criteria  by  which  the 
proposer  will  determine  whether  an 
intervenor  would  not  otherwise  be 
adequately  represented  in  an  electric 
ratemaking  proceeding  and  whether 
such  representation  is  necessary  for  a 
fair  determination  in  the  proceeding; 

(2)  Establishing  criteria  for 
determining  whether  the  intervenor  has 
substantially  contributed  to  the 
proposer’s  determination  regarding  any 
rate  reform  policy;  and 

(3)  Identifying  allowable  expenses 
and  payment  recordkeeping  procedures. 

(g)  Solar  Rate  Initiative.  Activities 
undertaken  in  performance  of  this  task 
could  include: 

(1)  Developing  a  solar  electric  rate 
study  to  help  design  a  rate  structure  for 
residential  electric  consumers  in  the 
proposer’s  service  area(s)  who  use 
supplementary  solar  systems  on  existing 
electric  appliances  and/or  heating  and 
cooling  systems; 

(2)  Collecting  and  analyzing 
appropriate  data  including  weather, 
demographic,  household  and  load 
characteristics  to  assess  possible  solar 
rate  structures,  including  traditional  and 
time-of-use  electric  rate  structures:  and 

(3)  Developing  guidelines  for 
establishing  rates  for  electric  consumers 
who  use  supplementary  solar  systems 
on  electric  appliances  and/or  heating 
and  cooling  systems. 

(h)  Allocation  of  Conservation  Service 
Costs.  Activities  undertaken  in 
performance  of  this  task  could  include: 

(1)  Identifying  and  evaluating,  for 
possible  adoption  by  the  proposer, 
current  procedures  for  allocating  the 
costs  incurred  by  electric  utilities  in 
providing  end-use  conservation  services 
to  consumers: 

(2)  Developing  the  proposer’s  own 
alternative  procedures,  as  required,  for 
allocating  the  costs  of  end-use 
conservation  services  for  electric 
ratemaking  purposes; 

(3)  Assessing  the  impact  of  the  cost  of 
end-use  conservation  serv'ices  on  the 
electric  utility’s  cost-of-service.  taking 
into  account  the  short-  and  long-run 
effects  of  demand  (Kilowatt-hour  and/or 
Kilowatt]  reduction:  and 

(4)  Incorporating  and  adopting, 
through  a  public  hearing,  conversation 
cost  allocation  procedures  as 
ratemaking  guidelines. 
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(i)  Rate  Incentives  for  Utility 
Efficiency.  Activities  undertaken  in 
performance  of  this  task  could  include: 

(1)  Identifying  and  assessing,  for 
possible  adoption  by  the  proposer, 
current  regulatory  policies  and  practices 
with  respect  to  incentives  for  efficient 
electric  utility  resource  utilization, 
including  such  aspects  of  utility 
operation  as  fuel  use  and  powerplant 
availability; 

(2)  Reviewing  and  assessing 
alternative  regulatory  approaches  that 
might  increase  the  efficiency  of  electric 
utility  operation,  including  incentive 
rates  of  return  and  restrictions  on 
automatic  adjustment  clauses;  and 

(3)  Developing  and  adopting 
regulatory  guidelines  and  ratemaking 
standards  to  increase  the  efficiency  of* 
electric  utility  operation. 

(I)  Other  Tasks.  Other  activities  may 
be  undertaken  to  plan  and  carry  out 
electric  utility  regulatory  rate  reform 
initiatives,  relating  to  innovative  rate 
structures,  that  carry  out  the  purposes 
expressed  in  §  461.30  and  that  will,  or 
are  likely  to  result  in  the  adoption  by  the 
proposer  of  a  reform  in  its  ratemaking 
practices  or  policies. 

§  461.33  Proposal  requirements. 

(a)  To  be  eligible  to  receive  a 
cooperative  agreement  under  this 
subpart,  a  proposer  must  submit  to  DOE 
a  proposal  on  a  form  to  be  provided  by 
DOE  in  conformity  with  paragraph  (b)  of 
this  section.  This  proposal  must  be 
received  by  DOE  on  or  before  5:30  p.m. 
e.d.t.,  on  the  August  15  preceding  the 
fiscal  year  for  which  financial 
assistance  is  sought,  or  such  other  date 
as  may  be  established  by  DOE  and 
published  in  the  Federal  Register. 
Proposed  tasks  may  require  up  to  2 
years  to  complete,  although  funds  must 
be  requested  and  will  be  awarded  on  an 
annual  basis. 

(b)  Each  proposal  must  include — 

(1)  A  brief  overview,  including  a 
summary  of  each  of  the  tasks  proposed 
to  be  carried  out  with  the  financial 
assistance  requested  by  the  proposer. 

(2)  A  separate  Task  Work  Plan  for 
each  proposed  task  to  be  carried  out  by 
the  proposer.  Each  Task  Work  Plan  shall 
not  exceed  25  pages  in  length  and  shall 
include — 

(i)  A  brief  statement  of  the  specific 
objectives  of  the  task  and  an 
identification  of  how  the  objectives 
relate  to  the  proposer’s  ongoing  work 
and  needs; 

(ii)  A  detailed  Scope  of  Work 
describing  the  activities  to  be 
undertaken  to  complete  the  task  within 
the  anticipated  period  of  time  for  the 


proposed  task,  not  to  exceed  2  years, 
including — 

(A)  A  discussion  of  how  the  activities 
will  accomplish  the  objectives  of  the 
task; 

(B)  A  detailed  description  of  each 
activity; 

(C)  A  statement  of  anticipated 
problems  associated  with  carrying  out 
the  activities; 

(D)  An  identification  of 
methodological  issues  associated  with 
the  activities;  and 

(E)  An  identification  of  data 
requirements,  sources,  and  availability 
associated  with  the  activities. 

(iii)  A  timetable  by  calendar  month 
showing  the  activities  to  be  performed; 

(iv)  A  description  of  task  management 
and  administration,  which  identifies  the 
responsibilities  of  key  personnel  and  the 
organizational  units  assigned  to 
undertake  the  task; 

(v)  A  description  of  the  experience  of 
key  personnel,  including  an 
identification  of  the  percent  of  time  each 
will  devote  to  the  task; 

(vi)  A  cost  estimate  by  activity  for 
each  task; 

(vii)  A  budget  by  cost  category'  for 
each  task,  including  the  amount 
requested  of  DOE,  and  the  total  amount 
estimated  for  each  task  for  the  period  of 
time  to  complete  the  proposed  task; 

(viii)  The  amount,  if  any,  of  cost 
sharing  or  funds  from  other  sources 
relating  to  paragraph  (b)(2)  (vi)  and  (vii) 
of  this  section. 

(3)  An  assurance  that  funds  received 
by  the  proposer  under  this  subpart  will 
be  used  in  addition  to,  and  not  in 
substitution  for,  funds  made  available  to 
the  proposer  from  other  governmental 
sources. 

(4)  A  commitment  to  submit  a 
Management  Plan  60  days  after  receipt 
of  any  cooperative  agreement  under  this 
subpart.  The  Management  Plan  will  set 
forth  in  detail  the  organizational, 
budgetary,  technical,  and  scheduling 
requirements  necessary  for  successful 
completion  of  each  task  covered  in  the 
cooperative  agreement.  The 
Management  Plan  must  be  submitted  for 
DOE  review  and  approval,  and  the 
recipient  may  not  proceed  with  the 
subsequent  task(s)  until  the 
Management  Plan  is  approved. 

(5)  Identification  of  the  person 
responsible  for  coordination  and 
management  of  the  cooperative 
agreement,  including  the  person’s  name, 
title,  address,  and  telephone  number. 

(6)  Referenced  appendices,  including 
any  pertinent  legislation  and  regulatory 
orders  which  are  cited  in  the  proposal. 


§  461.34  Evaluation  critaria. 

The  following  criteria  will  be  used  to 
evaluate  each  proposed  task. 

(a)  Task  Objectives.  10  points 
maximum. 

(1)  The  extent  to  which  the  proposed 
task  describes  specific  objectives;  and 

(2)  The  extent  to  which  the  proposed 
task  demonstrates  that  accomplishments 
of  the  task  will  be  applicable  and  usable 
by  other  State  utility  regulatory 
commissions  and/or  nonregulated 
electric  utilities. 

(b)  Task  Work  Plan.  40  points 
maximum. 

(1)  The  extent  to  which  the  activities 
and  objectives,  in  the  Task  Work  Plan 
evidence  innovative,  effective,  and 
practical  approaches  to  utility  rate 
regulation; 

(2)  The  extent  to  which  the  activities 
described  in  the  Task  Work  Plan  are 
clearly  related  to,  and  show  promise  of 
attaining,  the  objectives; 

(3)  The  extent  to  which  activities  in 
the  Task  W'ork  Plan  are  integrated  into  a 
realistic  timetable; 

(4)  The  extent  to  which  the 
anticipated  results,  accomplishments 
and  associated  products  (including 
studies,  procedures,  guidelines  and 
policy  directives),  are  identified; 

(5)  The  extent  to  which  the  Task 
Work  Plan  evidences  that  the  proposer 
plans  to  use,  rather  than  duplicate  the 
development  of.  available  published 
materials; 

(6)  The  extent  to  which  potential 
problems  and  alternative  courses  of 
action  to  resolve  the  problems  are 
identified  and  addressed. 

(c)  Analytical  and  Methodological 
Approaches  for  Task.  20  points 
maximum. 

(1)  The  extent  to  which  the  evaluation 
procedures  to  be  used  by  the  proposer  in 
selecting  the  methodologies  and  policy 
alternatives  to  be  employed  in  the  task 
are  clearly  described  and  are  workable: 

(2)  The  extent  to  which  the  issues 
associated  with  data  requirements, 
sources,  availablility,  costs,  and  validity 
are  clearly  and  adequately  addressed. 

(d)  Task  Management.  10  points 
maximum. 

(1)  The  extent  to  which  the  staffing 
plan: 

(1)  Evidences  an  evaluation  of  the 
proposer’s  current  organization  with 
respect  to  its  capability  to  carry  out  the 
task;  and 

(ii)  Establishes  clear  organizational 
responsibilities  for  carrying  out  the  task: 

(2)  The  extent  to  which  the  proposer’s 
staff  are  qualified  to  perform  their 
functions  and  will  be  involved  with  the 
work  performed  by  any  consultants:  and 
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(3)  The  extent  to  which  the  Task 
Work  Plan  includes  provisions  for 
making  maximum  use  of  present  staff 
and/or  provide  for  training  of  staff  in 
order  to  increase  the  proposer’s 
effectiveness  in  carrying  out  the  task. 

(e)  Budget  for  Task.  20  points 
maximum. 

(1)  The  extent  to  which  the  proposed 
Task  Work  Plan  contains  evidence  that 
the  amount  of  funds  requested  is 
realistically  related  to  the  activities, 
especially  in  terms  of  achieving  the 
stated  objectives;  and 

(2)  The  extent  to  which  costs  for 
consultant  services  are  reasonable, 
related  directly  to  the  activities,  and  w’ill 
assist  in  accomplishing  the  objectives  of 
the  task. 

§  461.35  Selection  process. 

The  following  evaluation  and 
selection  process  will  be  used  to  award 
cooperative  agreements  to  proposers. 

(aj  DOE  shall  evaluate  each  proposed 
task  in  accordance  with  the  criteria 
specified  in  §  461.34.  and  shall  give  each 
a  point  score  according  to  these  criteria. 

(b)  Any  proposed  task  receiving  a 
point  score  of  45  points  or  less  will  not 
be  considered  for  a  cooperative 
agreement. 

(c)  Any  proposal  that  does  not  include 
items  required  in  §  461.33(b)(1)  through 

§  461.33(b)(6)  will  net  be  considered  for 
a  cooperative  agreement. 

(d)  DOE  shall  rank  the  proposed  tasks 
taking  into  account — 

(1)  the  proposed  tasks'  evaluation 
score;  and 

(2)  the  proposer’s  past  performance 
under  a  previous  cooperative  agreement, 
if  any,  under  this  program; 

(e)  DOE  shall  fund  the  proposed  tasks 
in  their  order  of  ranking,  as  determined 
in  accordance  with  paragraph  (d)  of  this 
section,  until  available  funds  for  award 
are  utilized; 

(f)  When  determined  to  be  necessary 
and  appropriate  by  DOE.  DOE  may 
negotiate  with  the  proposer  on  Task 
Work  Plans  and  budgets,  prior  to  thr: 
award  of  a  cooperative  agreement. 

§  461.36  Allowable  expenditures. 

Expenditures  of  funds  provided  under 
this  subpart  are  subject  to  the  following 
limitations; 

(a)  Funds  may  not  be  used  for  the 
purchase  or  lease  of  non-office 
equipment. 

(b)  h’unds  may  not  be  used  for  the 
purchase  of  data  processing  hardware. 

(c)  Funds  may  not  be  substituted  for 
funds  made  available  to  the  recipient 
From  other  governmental  sources. 

(d)  Other  limitations  imposed  by  DOhi 
pursuant  to  applicable  statutes  or 


regulations,  in  order  to  ensure  effective 
performance  by  the  recipient  under  the 
cooperative  agreement. 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK  | 

The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  program. 
FR  32914,  August  6.  1976.) 

(See  OFR  NOTICE 

1 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/SECRETARY* 

USDA/ASCS 

DOT/SECRETARY* 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSQS 

DOT/FHWA 

USDA/FSQS 

DOT/FRA 

USDA/REA 

DOT/ FRA 

USDA/REA 

DOT/NHTSA 

MSPB/OPM 

DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 

DOT/RSPA 

LABOR 

DOT/SLS 

HEW/FDA 

DOT/SLS 

HEW/FDA 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on 
a  day  that  will  be  a  Federal  holiday  will  be 
published  the  next  work  day  following  the 
holiday. 


Comments  on  this  program  are  still  invited. 
Comments  should  be  submitted  to  the 
Day-of-the-Week  Program  Coordinator.  Office  of 
the  Federal  Register,  National  Archives  and 
Records  Service.  General  Services  Administration, 
Washington.  D.C.  20408 


*NOTE:  As  of  July  2,  1979,  all  agencies  in 
the  Department  of  Transportation,  will  publish 
on  the  Monday/Thursday  schedule. 


REMINDERS 


The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
include  effective  dates  that  occur  within  14  days  of  publication. 

Rules  Going  Into  Effect  Today 
List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  l.jday’s  List  of  Public 
Laws. 

Last  Listing  |uly  5, 1979 

AGRICULTURE  DEPARTMENT 

Animal  and  Plant  Health  Inspection  Service — 

33051  6-8-79  /  Avian  pox  vaccine  safety  lest:  revision 

HOUSING  AND  URBAN  DEVELOPMENT  DEPARTMENT 
Office  of  the  Secretary — 

27618  5-10-79  /  Cost-effective  energy  conservation  standards 

Office  of  Assistant  Secretary  for  Community  Planning  and 
Development — 

27627  5-10-79  /  Rehabilitation  Loan  i’rogram 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service — 

33073  6-8-79  /  Participation  of  local  governments  in  Revenue 

from  areas  administered  by  the  Fish  and  Wildlife  Service 
INTERSTATE  COMMERCE  COMMISSION 
3307  1  6-8-79  /  Detention  of  motor  vehicles — shipments  of 

uncrated  new  furniture,  fixtures,  and  appliances 
NUCLEAR  REGULATORY  COMMISSION 
1722  1-8-79  /  Human  uses  of  byproduct  material,  calibration  of 

telethcrapy  units 

1 1749  3-2-79  /  Recordkeeping  requirements  for  calibrated 

teletherapy  units 


HP 


Just  Released 


CODE  OF  FEDERAL  REGULATIONS 

(Revised  as  of  April  1,  1979) 


Quantity  Volume 

Price  Amount 

Title  21— Food  and  Drues 
(Parts  600  to  1299) 

$6.00  $  _ 

Title  21— Food  and  Druffs 
(Part  1300  to  End) 

4.25  _ 

Total  Order  $ _ 

\A  Cumulative  checklist  of  CFR  issuances  for  1978  appears  in  the  first  issue 
of  the  Federal  Register  each  month  under  Title  1.  In  addition,  a  checklist 
of  current  CFR  volumes,  comprising  a  complete  CFR  set,  appears  each 
month  in  the  LSA  (List  of  CFR  Sections  Affected)] 
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